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due process – respecting our rights
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Fourteenth Amendment, Section 1

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

using rELEVANT AND hISTORICAL CASES

Overview:  In the following section you will find two cases with lesson plans developed around each case.  The materials and lesson plans can be adapted to fit your classroom needs.  Moreover, you can take the material and make it your own by integrating it with lesson plans you already have.  Or, as you read through each case, you might want to use a formal or informal mock trial approach.

Formal Mock Trial Approach:  Although mock trials are often competitive events both for high school and college students, the format can still be used by the classroom teacher.  Imitating a trial in your classroom with any of the four cases can be a fun and educational experience as students learn trial procedures, research techniques, and the need for clear, logical thinking.  The following two websites can guide your efforts.


The Ohio Center for Law-Related Education at www.oclre.org

Mini-Mock Trial Manuel at www.civicallyspeaking.org/mock3.pdf
Informal Trial Approach:  If time and curriculum restraints make it difficult to use a complete mock trial format, you can still present the cases for student discussion and debate.  You might want to:
· Reveal just the background story and legal problem and have your class come up with arguments for and against before disclosing the actual arguments used.

· Reveal the background story, legal problem and arguments in favor and against and have your class reach a verdict before disclosing the actual outcome.

· Reveal all parts of the case and argue the validity of the outcome.
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Relevant Case – Board of Education, School District No. 92 of Pottawatomie County v. Earls, Lindsay, et al. (2001)

Background Story:  In 1998, a public school district in Tecumseh, Oklahoma, enacted the “Student Activities Drug Testing Policy” for its middle and high school students.  

· Students who wanted to participate in extracurricular activities were required to submit to random drug tests throughout the year.

· Most activities were covered by this policy such as band, choir, color guard, as well as the school’s athletic and academic teams.

· Students had to sign off on the policy if they wanted to participate in school activities.

· Lindsey Earls, a member of the marching band, choir, and the academic team, and Daniel James, who wanted to join the academic team, challenged this policy in court.  The ACLU supported their challenge.

Legal Problem:  Is random drug testing unconstitutional?   Does the school need probable cause to test students in extracurricular activities?  Can a student be forced to submit to random testing as a condition of participation?  Is the intrusion too significant?  Does a school restrict a student’s rights by means of such a policy?  Does this policy effectively serve the school’s interest in protecting a student’s safety and health?

Arguments in favor of Earls:

· The Fourth Amendment protects a student against unwarranted invasion of privacy.
· Mandatory, baseless urinalysis does not override a student’s right to privacy.
· The students’ due process – the government’s obligation to respect all of the legal rights of a person – is not being upheld.
Arguments in favor of the school:

· Schools have a right to set policies that are the best interests of all students, such as preventing drug use among students.
· Students have a diminished expectation of privacy.
· Participating in teams and activities is not mandatory.  Participation is a privilege, not a right.  Each extracurricular has its own rules, and students subject themselves to those rules when participating.
The Outcome:

· The Federal District Court ruled in favor of the school district.

· The 10th Circuit Court of Appeals reversed that decision and ruled that the students did have protection under the Fourth Amendment.

· Finally, in a 5-4 decision, the U.S. Supreme Court ruled in favor of the school system.

· The Court said that if the policy reasonably serves the school district’s need to detect and prevent drug use among students, then it is constitutional.

· Students have limited privacy when participating in extracurricular activities.

· The district’s method of obtaining urine samples and maintaining the results was minimally intrusive; therefore, its policy is a reasonable means of deterring drug use among students.

Other Resources:

To view the complete text of the case, visit:

http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=01-332. 

To listen to the attorneys argue this case before the U.S. Supreme Court visit:

http://www.oyez.org/cases/2000-2009/2001/2001_01_332.  

Lesson Plans for Board of Education v. Earls

Lesson Plan 1:  Random Raids

Recommended time:  45 minutes with extended time for writing

Objectives:  Students will

· Apply due process rights to a fictional example

· Draw conclusions about the fictional example

· Defend their conclusions in letters to the editor

· Evaluate their conclusions in light of  Board of Education v. Earls
Directions:   Before presenting Board of Education v. Earls make the following announcement to your students as believable as possible.

The Board of Education is considering a new policy.  Because students are bringing illegal items into the school and because it has gotten out-of-hand, administrators will randomly search lockers, backpacks, purses, and wallets of students.  

The searches will be at any time during the day and at any place in the school.  

To refuse a search will result in an immediate suspension from school for three days for a first offense.  Punishments - up to possible expulsion for the semester - will increase if a student continues to refuse.

1.  Let students react to and argue the policy.  Focus on how much privacy students expect to have at school.  They will raise the issue of fairness.  Discuss the reasons (student safety, for example) that prompted this policy and suggest that the policy is for the good of all students.  If you have nothing to hide, the policy will not have any effect on you.  Use examples from your own building when possible.

2.  Suggest that students might want to write to the school board either in support of or opposition to the policy.  A well-organized, edited letter including two or three different reasons with supporting details can be written and shared with the class.  Have them cite any sources they use.

3.  After writing the letters introduce Board of Education v. Earls to the class.  

4.  Discuss their letters in light of the U.S. Supreme Court decision.  

Lesson 2:  New Twists- Same Questions

Recommended time:  30 minutes plus extended time for writing

Objectives:  Students will

· Compare and contrast Redding v. Stafford Schools and Board of Education v. Earls
· Formulate answers to discussion questions based on their interpretation of the two cases

Directions:  

1.  Review Redding v. Stafford Schools with your students in Search and Seizure: A Reasonable Test.  Have them write responses to the following three questions.


What issues do these two cases (Redding and Earls) have in common?


How are they different?

Why did the U.S. Supreme Court rule that Redding’s Fourth Amendment rights were violated but that random drug testing as a school policy does not violate Fourth Amendment rights of an entire school population?

2.  Discuss the following questions:

· Should there be fewer privacy rights for students who participate in athletics or club activities than for students who do not participate?

· Do you agree that the school district has an important and legitimate interest in preventing and deterring drug use among its school children?

· Should a school be allowed also to test for tobacco, alcohol, or misused prescription drugs?

· If usage issues are an “important interest,” do you think it would be O.K. to test all students?  Why or why not?

· Does the school board need to identify a drug problem in the school before it implements a policy like this?  How bad does the drug problem need to be?

· What if the school makes parents and children agree to be tested to enroll in school?

· Should the school be required to show “probable cause” for searching a student if the consequence is just being kicked off the team and not possibly going to jail, such as might happen in the community at large?

· Why is it “reasonable” for a school to conduct a search without probable cause? What are the “special needs” in the school context that reduce the need for “probable cause”?

· How does an expectation of privacy affect an individual’s right?

· Do you agree that student athletes have a lower expectation of privacy?  Why or why not? Compare a football player’s privacy expectation with a chess club member.  Compare a cheerleader’s privacy expectations with a choir member.

· Would the Court’s decision be different if the drug testing required blood to be drawn?

· What if the school is screening for genetic disorders - for the sake of the child - by using his saliva? 

· Would you sign a drug testing policy so you could participate?  Why or why not?

· Is it fair for everyone to give up their privacy because some students break the rules?  Are there alternatives to keeping everyone safe?

Note:  Whether students agree to a drug testing program to participate in extra-curricular activities is a personal decision.  Reaching a decision involves balancing their desires for privacy against their desires to participate.  Educating themselves about how the program works can make this decision easier.  For example, they may feel better about a testing program that only tests for illegal drugs (as opposed to lawfully prescribed drugs) and only reports positive results.  How a school district will maintain testing information will likely also be relevant to their decisions. Obviously, districts that securely maintain testing information and destroy it when no longer needed protect student privacy more than districts that don’t.

Lesson 3:  Let’s Add Due Process to the Test

Recommended time:  30 minutes

Objectives:  Students will 

· Compare and contrast the two types of due process

· State the three factors in the due process balancing test

Directions:

1.  Go over with the class the “Let’s Add Due Process to the Test” PowerPoint.

2.  Have students write out in their own words two ideas each they learned about 

     substantive due process and procedural due process from the PowerPoint presentation.
        3.  Have them write out in their own words the three factors involved in the due process 

     balancing test.
Background information:
The Fourth Amendment is often closely tied to the Fourteenth Amendment’s Due Process Clause which states

“…nor shall any State deprive any person of life, liberty, or property, without due process of law; …”

The courts may rule a policy or a search and seizure constitutional.   However, due process guarantees Americans the use of fair procedures to prevent wrongful denial of their interests.  It also provides people the opportunity to a fair hearing of their side of a story.  Obviously, no one is going to jail without due process (a fair trial following established and just procedures) nor should a student be kicked off a team without an opportunity to be heard at a meaningful time in a meaningful way.

Students may argue against a drug testing policy.  However, when the policy is applied, the due process rights of students also kick in.  Board of Education v. Earls, as well as the historical case in the next section – Goss v. Lopez - relate to due process by addressing the following issue:

What due process rights do students have before schools punish or dismiss them for disciplinary or academic reasons?

Two types of due process exist.

1.  Substantive due process prohibits the government (including schools) from infringing on fundamental constitutional liberties.  

· Courts must determine the nature and the scope of the liberty protected by the Constitution before affording litigants a particular freedom.

· Due process prevents a state from depriving a person of property or some significant liberty (freedom of speech, freedom of religion, freedom of association, etc.) provided by the Constitution or a law.

· Due process also protects other fundamental liberties not included in the Bill of Rights but still essential to freedom and equality in a democratic society.  Examples are the right to personal autonomy, bodily integrity (drug testing anyone?), self-dignity, and self-determination.  Controversy arises when people argue over what liberties are “fundamental.”  

2.  Procedural due process refers to the limitations placed on how a law is administered, applied, or enforced.  What procedures are required legitimately to deprive someone of their life, liberty, or property in a given situation? 
For example, if drug testing of students is legal, government must determine how it will be done legitimately so the policy is fairly applied.  Government has to give people notice and opportunity to be heard on both process and substance before a fundamental liberty can be taken away.

Courts have developed a balancing test that takes into consideration three factors (Mathews v. Eldridge -1976):
· The importance of the private interest affected. Was a person given a fair trial?  Did a student get a chance to tell his or her side of the story?

· The risk of a flawed loss of rights because of the procedures used, and the probable value of any additional or substitute procedural safeguards. Did the student have more rights taken away because of the procedures used?  For example, a student’s drug test was announced to the whole school, thus going beyond the policy’s purpose and taking away additional rights to his or her privacy.

· The importance of the state interest involved and the burdens that any additional or substitute procedural safeguards would impose on the state.  Is the burden for the school to supply due process beyond reasonable expectations?  For example, it is beyond reasonable expectations to hold a hearing just because a student has been kicked out of class for a period.

[image: image2.png]Procedural Due Process Balancing Test

No Procedural
Due Process
Issue

NO
[PACE

Has the government deprived a
person of life, liberty or property?

l YES

Perform Balancing Test

Nature of private
interest affected

Burden on state of
other procedures

Likelihood that other
procedures would
have better resut






So procedural due process, ultimately, comes down to the application of this three-part balancing test. Bear in mind, however, that while the test itself is simple, and while it is easy to predict when to make use of it, the way the test is applied by a court is not always so easy to predict. 

Lesson 4: Due Process for Board of Education v. Earls

Recommended time:  30 minutes

Objectives:  Students will

· Review the meaning of due process
· Formulate guidelines for due process in random drug tests

Directions:  
1.  The outcome of Board of Education v. Earls supports random drug testing of students.  Yet, due process still applies to the way it is done. Review the meaning of due process with your students.

2.  In groups of two or three have students brainstorm due process guidelines for Board of Education v. Earls.  Each group is to present its guidelines and reasons for them.  Are they reasonable?  Do they support due process?  Do they protect student rights?
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Historical Case – Goss v. Lopez (1975)

Background Story:  In the early 1970s, protesting the Vietnam War spread to many high schools, including many public schools in Columbus, Ohio. In March of 1971 at Central High School, Dwight Lopez, along with 75 other students were suspended on the same day after a protest damaged school property. 

· School principals did not hold hearings for the suspended students.  Ohio law did not require they do so.

· Lopez said he did not destroy anything and was an innocent bystander.  He was suspended without explanation.

· Many suspensions were for 10 days, yet no students had hearings before the suspensions were imposed.

· A number of students, through their parents, sued the school board.

· The Supreme Court of Ohio ruled the state law permitting the suspensions was unconstitutional.

· School officials appealed to the U.S. Supreme Court.

Legal Problem:  Does the Fourteenth Amendment’s Due Process Clause (no person shall be "deprived of life, liberty, or property without due process of law”) extend to students?  Were the students’ right to due process violated when they were not given a hearing before the suspensions?  Does the school’s need to maintain order to protect students override due process in emergency situations that demands swift action by officials?

Arguments in favor of the school:
· Operation of a public school is a state right and responsibility, not a federal one. 
· The Constitution does not guarantee a right to education, so the Due Process Clause does not apply and does not protect students from suspensions and/or expulsions.
· Even if the Due Process Clause does come into play, it would only apply if a student suffers a "severe detriment or grievous loss." The loss of 10 days is neither severe nor grievous, and therefore, the Due Process Clause is not relevant.

· Ohio law permits principals to suspend students for up to 10 days based on charges of misconduct.  Misconduct occurred.

Arguments in favor of Lopez: 

· Ohio law requires the state to provide a free education.  It cannot withdraw that right because of a student’s misconduct if no fair procedure is used to determine that the misconduct has occurred.

· Suspending students for 10 days without a hearing is arbitrary and dangerous to a society based on law.

· A 10-day suspension is a serious punishment for a student.  It affects his or her school work and is on his or her record.

· Students should be notified of the rules they are accused of breaking.  They should be allowed to confront their accusers.  They should have a right to tell their side of the story- due process rights.

· Due process protects all citizens – students included – from unfair treatment by authorities, including school officials.

The Outcome: 

· The U.S. Supreme Court rules 5-4 in favor of the students.
· Students are citizens just like adults, and therefore, should be protected at school.
· The Court finds that students facing suspension should at a minimum be given notice and afforded some kind of hearing.  Arbitrary suspensions are unconstitutional because due process rights are denied.
· “The Fourteenth Amendment, as now applied to the States, protects the citizen against the State itself and all of its creatures – Boards of Education not excepted,” writes Justice White for the majority.
· A 10-day suspension is a major matter.  Due process applies to such a significant deprivation of “life, liberty or property.”
· The Justices who disagreed call the suspensions an “insignificant infringement of education” that “rarely affect(s) a pupil’s opportunity to learn.”
· The four minority Justices note differences between the rights and duties of children and adults – voting rights, property ownership, holding office, and in civil and criminal law.
· Schools must function properly for the benefit of all students, especially in times of emergency.
· "One who does not comprehend the meaning and necessity for discipline is handicapped not merely in his education but throughout his subsequent life," writes Justice Powell for the minority.


Other Resources:
For the complete text of this case, visit: http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=419&invol=565. 

To listen to the attorneys argue this case before the U.S. Supreme Court, visit: http://www.oyez.org/cases/1970-1979/1974/1974_73_898.   

Lesson Plans for Goss v. Lopez

Lesson Plan 1: Your Call/Your Policy
Recommended time:  30 minutes

Objectives:  Students will

· Review Board of Education v. Earls and Goss v. Lopez

· Establish due process procedures for schools

· Evaluate their procedures in light of Board of Education v. Earls and Goss v. Lopez
Directions:  

1.  The Supreme Court has ruled that due process applies to students.  However, procedures for assuring due rights need to be established.  In small groups or as a class, list the procedures you think should be followed in cases such as Board of Education v. Earls and Goss v. Lopez.

2.  Consider the Who? What? When? Where? Why? and How? of what needs to be done to guarantee due process.  You may want to review the Due Process Clause to help guide you.

3.  Consider also the following questions:

Can due process for students occur in school hearings without the use of the court system?

Do lawyers need to be involved?

Who makes the final decisions as to what happens?

Does evidence play a part? If so, how?  Witnesses?  Testimony? Cross-examination?

How can students defend themselves, especially if they deny the charges?

When do you think a student deserves a hearing concerning discipline at school? 

What would be a "fair treatment rule"?

 4.  Discuss your policy.  Will it effectively carry out the Supreme Court decision?  Do you see any problems with what you have written?  Are there any loopholes for students or for school officials?

Lesson Plan 2:  Let’s Talk

Recommended time:  30 minutes

Objectives:  Students will

· Create a written answer for two discussion questions

· Achieve a consensus for the written answer

· Discuss the difficulty of reaching consensus

Directions:  A consensus is defined as everyone agreeing to one outcome.  If the Supreme Court were to rule 9-0, it would achieve a consensus.  Discuss the following two questions.  As a group, create an answer for each question that everyone can agree to. 

1. Do you agree or disagree with Justice Powell's observation that discipline is central to the development of good character and citizenship? 
2. Do you agree or disagree with Ohio's position that "public education is not a right"? 

Did you write an answer that achieved total consensus?  Why or why not?  Is this hard to do?    Why?  If not everyone agrees with the majority, how do we protect minority opinions and rights, especially if a decision is close (5-4)?  Is it possible?
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Present Day Realities- Judging the Fourteenth Amendment
Background:  The Fourteenth Amendment was not added to the Constitution until 1868, 81 years after its adoption. The Fourteenth Amendment, Section 1 says:

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

· It’s known as one of the Reconstruction Amendments adopted after the Civil War.

· Its Citizenship Clause defines who has rights as an American, thus challenging the Dred Scott v. Stanford (1857) Supreme Court ruling that denied Afro-Americans citizenship.  (For the full text of Dred Scott v. Stanford visit http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=60&page=393. 
· Its Equal Protection Clause mandates equal protection for all citizens in every state. This provision is at the center of the Supreme Court’s ruling in Brown v. Board of Education (1954) which started the leveling of racial segregation in this country. (For the full text of Brown v. Board of Education visit http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=347&invol=483. 
· The Due Process Clause respects rights granted in the Fourth and Fifth Amendments by monitoring and enforcing legal rights owed to all citizens.

Even though the first 10 amendments to the Constitution, (The Bill of Rights) were simultaneously adopted in 1791, the Twenty-Seventh Amendment was not adopted until 1992.  Because the Constitution is a “rigid” document –its amendments are in a written form that cannot be changed as easily as ordinary laws can- it still hasn’t remained stagnant.   It has taken more than 200 years for 17 more amendments to be adopted, but the fundamental principles of our government live on.   Because of the Constitution, all laws, executive actions, and judicial decisions must conform to its meaning. Therefore, our United States government possesses only powers specifically granted to it by the Constitution.

Yet, our government constantly exercises powers not mentioned in the Constitution.  The government is allowed to collect taxes, coin money and establish uniform rules of naturalization.  But when the government decides how to collect taxes, how to coin money, and how to establish uniform rules, the Supreme Court calls this “reasonable construction” of the Constitution and has ruled the government has the right to make those decisions.

These decisions are not always easy to make.  Right and wrong are not always clear choices, and guaranteeing constitutional rights is challenging when people and issues conflict.  Education, for example, is not mentioned in the Constitution, as it is a matter reserved for the States.  However, in Board of Education v. Earls and Goss v. Lopez, educational decisions butted heads against due process guarantees that are in the Constitution.

Judicial interpretation of the Constitution resides in the Supreme Court whether an issue at hand plays out in a home, school, or community.  Yet, in the future, as new situations arise, today’s interpretation may be tomorrow’s history.  As the Constitution lives on concerning due process, consider the following questions:

1.  Who is protected by due process?  Does it protect immigrants?  Should it?

2.  What is an impartial due process hearing?  If you are going to be suspended or expelled from school, should administrators only be making the decision as they hear your case?

3.  Should the government provide lawyers during due rights hearings to the person whose rights are being questioned?

4.  Should terrorism suspects, such as those at Guantanamo Bay, have due rights protection?

5.  What procedures should be required before a student be dismissed for academic failure?

6.  Should due process be applied when interviewing for a job, college admission, or scholarship aid, especially if you are turned down?  Should you be told why?

7.  Can you be dismissed from a job without due process?  

8.  Is the Patriot Act – a law passed to prevent and punish terrorist acts against the United States by letting law enforcement have extra powers - in conflict with due process in any way?  

9.  Due process supporters often contend it is better to let 10 guilty people go than convict one innocent person.  How do you respond to this statement?
10.  Are your due process rights denied if you are to sit in the office during a class because you are misbehaving?
Answers to Questions:

1.  Who is protected by due process?  Does it protect immigrants?  Should it?  Because the Due Process Clause of the Fourteenth Amendment applies to “any person,” as opposed only to “citizens,” the U.S. Supreme Court has ruled the clause’s protections apply to citizens and non-citizens alike.  Thus, immigrants—both legal and illegal—are entitled to due process while in the United States.
In thinking about whether this makes good policy, consider how the text of the Due Process Clause is not limited to citizens, as is the case with other parts of the Constitution, such as the Privileges and Immunities Clause of the Fourteenth Amendment. Also consider that we are a nation of immigrants and have historically extended protection to all individuals within our borders. Finally, if you were in a foreign country, wouldn’t you want to have the benefit of the same protections afforded to its citizens?

On the other hand, the Constitution begins, “We the People of the United States,” perhaps suggesting that it was intended just for citizens. In addition, some believe that those who enter our country illegally and who do not pay taxes and so forth should not get the same benefits as lawful residents.

2.  What is an impartial due process hearing?  If you are going to be suspended or expelled from school, should administrators only be making the decision as they hear your case?

They will make the initial decision.  However, public schools must follow due process procedures (Goss v. Lopez) before a student may be suspended or expelled.  In Ohio, the law specifies a set of due process procedures for suspension and expulsion cases that comply with the Due Process Clause of the Fourteenth Amendment.  See R.C. 3313.66. In an out-of-school suspension, a principal cannot suspend you unless he or she (1) gives you written notice of his or her intention to suspend you and the reasons for the intended suspension; and (2) provides you with an opportunity to appear at an informal hearing in front of the principal, assistant principal, superintendent, or superintendent’s designee and challenge the reason for the intended suspension or to explain your actions.  

However, limited exceptions to this process exist.  You can be immediately removed from school when a school official determines you present a "continuing danger to persons or property" or an "ongoing threat of disrupting the academic process."   In these cases, you are entitled to written notice after the fact and to a hearing that must take place within three days after your removal.  Schools follow different rules when disciplining students receiving special education services.

Due process requirements for expulsions are more protective of the students.  In cases of expulsion, your principal cannot expel you from school unless he or she (1) gives you and your parent, guardian, or custodian written notice of the intent to expel you; and (2) provides you and your parent, guardian, or custodian an opportunity to appear in person before the superintendent or the superintendent’s designee to challenge the reasons for the expulsion or to explain your actions.  This hearing must be scheduled no earlier than three school days and no later than five school days after the notice is given.  Extensions can be requested. 

Of course, having an opportunity to present your side of the story does not mean the discipline will be reversed.  In the case of a suspension, trying to explain yourself to a principal who has already decided to suspend you may seem futile.  For this reason, sometimes another school official will hear your side of the story. In addition, if you are suspended or expelled, you have the right to appeal to your board of education and, if unsuccessful, to the courts.

3.  Should the government provide lawyers during due rights hearings to the student whose rights are being questioned?  No.  A due process hearing for suspension is a civil administrative action.  By law, the government only needs to provide the person being accused an attorney if that person is being accused of a criminal offense.
4.  Should terrorism suspects, such as those at Guantanamo Bay, have due rights protection?  Obviously, this is a matter of opinion.  However, the approximately 640 foreign nationals held by U.S. forces at a naval base in Cuba after 9-11 argued they are being held illegally.  Under U.S. law, such individuals can file an action in Habeas Corpus.  This action is asking the courts to determine whether or the person is being lawfully held.  Many of the detainees at Guantanamo Bay argued that the U.S. denied them the right to attorneys and access to the Court, under the Fifth Amendment.  
In 2006, Congress passed the Military Commissions Act of 2006 (MCA). The Act eliminated federal courts' jurisdiction to hear habeas applications from detainees who have been designated (according to procedures established in the Detainee Treatment Act of 2005) as enemy combatants (terrorists).  In Boumediene v. Bush (2008) the U.S. Supreme Court determined that the procedures laid out in the Detainee Treatment Act were not adequate substitutes for the habeas writ, the MCA operates as an unconstitutional suspension of that writ. Therefore, detainees were not barred from seeking habeas or invoking the Suspension Clause merely because they had been designated as enemy combatants or held at Guantanamo Bay. 

To listen to the attorneys argue Boumediene v. Bush visit: http://www.oyez.org/cases/2000-2009/2007/2007_06_1195. 

For more information about Habeas Corpus actions visit: http://opd.ohio.gov/RC_Casebook/habeas_corpus.htm; http://www.ohiolegalservices.org/public/legal_terms_dictionary/habeas-corpus.
5.  What procedures should be required before a student be dismissed for academic failure?  A difference exists between a student’s due process rights in a disciplinary dismissal from that of an academic dismissal (Supreme Court-Mahavongsanan v. Hall, 1976).  State and federal court decisions have held that school disciplinary hearings require more stringent due process procedures than academic dismissals, even though an adverse decision may have the same effect on a student. Therefore, the due process standards for academic dismissal are less than that of a disciplinary dismissal.  “A public hearing may be regarded as helpful to the ascertainment of misconduct and useless or harmful in finding out the truth as to scholarship" (Barnard v. Inhabitants of Shelburne, 1913). 
6.  Should due process be applied when interviewing for a job, college admission, or scholarship aid, especially if you are turned down?  Should you be told why?  No. Due process only protects governmental rights granted to individuals.  These rights are found in the Constitution or interpreted by the U.S. Supreme Court (fundamental rights).   There is no constitution or fundamental right to a job, attend college, or receive a scholarship.  Therefore, denial can occur without notice and opportunity for hearing.  
Although an individual may not have recourse in due process, they still are protected by laws against unfair or biased selection, if proven.  For example, an individual who believes he is discriminated against may file a civil action.

7.  Can you be dismissed from a job without due process?  The answer depends on what kind of job you have.  Unless you have your own written employment contract or you work under a union contract of some sort or you are protected by civil service laws, you are employed "at-will" in Ohio. This means you can be fired and the terms and conditions of your employment can be modified with or without cause, with or without notice, at any time.  If the person works under a union contract, the employee has due process rights, but he or she must first make a complaint (“grievance”) with the union to resolve the dispute. Going to court is a last resort after all steps in a union contract are exhausted.  Civil service workers- people who work in local, county, state, and federal government- have similar protections as union workers.  They must work through a resolution process before accessing administrative agencies and the courts.
Other Resources: Ohio Civil Service Commission: http://pbr.ohio.gov/cscinfo.htm; Ohio Revised Code Chapter 124: http://codes.ohio.gov/orc/124; Ohio Administrative Code Chapter 124: http://codes.ohio.gov/oac/124. 

8.  Is the Patriot Act – a law passed to prevent and punish terrorist acts against the United States by letting law enforcement have extra powers - in conflict with due process in any way?  

The law allows the government secretly to search private records and monitor communications, often without any evidence of wrongdoing.  At the same time, the law limits what information a person can be told about the government’s actions.  Due process rights include notice and the right to be heard.  The USAPATRIOT Act allows the government to investigate and even detain people without notice and without an opportunity to be heard.

In a terrorism investigation the government also does not have to get a warrant from a court or show it has “probable cause” to believe a person has done something wrong. This provision is contrary to traditional notions of “notice” that  require the government to show reasonable suspicion or probable cause before undertaking an investigation that infringes upon a person's privacy.

The "roving John Doe wiretap" provision permits the government to obtain intelligence surveillance orders that identify neither the person nor the facility to be tapped. This provision is contrary to traditional notions of “notice,” which require government to state with particularity what it seeks to search or seize. 

Finally, the act permits the government to obtain the communication, financial, and credit records of anyone deemed relevant to a terrorism investigation even if that person is not suspected of unlawful behavior.  This is in conflict with traditional due process rights.  

Other Resources:  U.S. Department of Justice Information on the Patriot Act http://www.justice.gov/archive/ll/highlights.htm; ACLU Information on the Patriot Act http://www.aclu.org/national-security/usa-patriot-act. 

9.  Due process supporters often contend it is better to let 10 guilty people go than convict one innocent person.  How do you respond to this statement?

This is your choice once again.  However, by means of actual evidence and testimony legally obtained and legally admissible (due process) prosecutors must prove the accused guilty beyond a reasonable doubt.  In other words, the government has to follow the rules, obey the law, and fight a “fair fight” at trial.  If there are remaining doubts, the accused is to be acquitted.  The U.S. Supreme Court has said, "it is better, so the Fourth Amendment teaches, that the guilty sometimes go free than that citizens be subject to easy arrest.” Henry v. United States (1959). 

If the government cannot prove “beyond a reasonable doubt” that a person has committed a crime by following the rules, the person should be set free, even if “everybody knows he or she did it.” This protects people who have been accused of crimes from the public’s passions and/or “mob rule.”  The O.J. Simpson trial and the Casey Anthony trial may be debated as modern examples of the guilty going free, depending on your take.  

Other resources:  To review the Henry v. United States case visit
 http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=361&invol=98; to review the Coffin v. United States case visit http://www.constitution.org/ussc/156-432.htm .
 10.  Are your due process rights denied if you are to sit in the office during a class because you are misbehaving?  Probably not.  A teacher may remove a pupil from curricular activities under the teacher’s supervision without the notice and hearing requirements mandated by suspension and expulsion hearings. The best way for a student to protect his or her rights is not to misbehave. http://codes.ohio.gov/orc/3313.66 
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